Recommendations on implementation of Public Service
Obligation Law in transport (ENG)

This document provides recommendations for aligning Ukrainian legislation on Public Service
Obligations (PSO) in public transportation with EU regulations (1370/2007 and directives 2014/24/EU,
2014/25/EU). 1t emphasizes the need to include important definitions in the document such as
“‘competent authority” and “exclusive right”, to clarify the relationship between existing Ukrainian laws
"On Public Procurement” and the PSO bill in terms of transport modes and thresholds, clearly mention
the fair and well-defined compensation formulas for the transport services, include monitoring and
compliance measures and focus the tendering and direct awards on more energy efficient clean
transport.

Key points include:

e Concessions vs. Service Contracts: EU Regulation 1370/2007 applies to concessions for bus
and tram services, while EU directives apply to service contracts that are not concessions.

e Tender Thresholds: Minimum and maximum tender thresholds should align with EU directives and
regulations, considering the GPA Agreement and European practices. The Budapest example is
cited for reference.

e Compensation Formulas: The PSO bill should clearly define compensation formulas for direct
contracts and ensure compliance with EU legislation, including the Altmark criteria, for tender
contracts. Existing local compensation formulas should be aligned with the new national order.

e Exclusive Rights: The document defines "exclusive rights" for transport operators and highlights
their importance in preventing cherry-picking of profitable routes and ensuring service on less
profitable ones.

e Competent Authority: The document defines "competent authority" and "competent local
authority" for managing public transport, drawing from EU Regulation 1370/2007. It recommends
creating such bodies or partnerships between administrative units for better coordination and
integration of transport services. The examples of Trimisto (Poland) and Budapest (Hungary) are
used.

e Energy-Efficient Transport: The document emphasizes the need to align with EU Directive
2009/33 on clean vehicles, requiring minimum percentages of "clean" and "zero-emission" vehicles
in public transport procurement. It also references Ukrainian law and national plans on electric
buses.

e Automated fare collection system: The document highlights the need to include this requirement
to ensure transparent and competitive conditions for operators, as well as to minimize potential
losses. Statistical data on revenue and passenger traffic could be equally useful for systematic data
analysis and evaluation.

It is worth noting that the Draft Law No. 4583 “On Amendments to Certain Laws of Ukraine on Socially
Important Services for the Transportation of Passengers by Road and Urban Electric Transport” does
not provide for changes to the legal and regulatory framework relating to passenger rail
transportation, as opposed to EU Regulation 1370/2007 on public services for passenger
transportation by rail and road. Therefore, the draft law needs to be finalized to fully comply with EU
regulations.
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In addition, given the growing number of discounted passengers (people of retirement age, veterans,
participants of the antiterrorist operation), it is necessary to create a proper legal and data base for
maintaining a register of discounted passengers. This way authorities will be able to calculate the
impact of the activity of the discounted passengers on carriers' costs, and develop appropriate
compensation mechanisms to ensure the proper transportation of such passengers.

In essence, this brief advocates for harmonizing Ukrainian PSO legislation with EU standards to ensure
efficient, high-quality, and sustainable public transport.

Text of the recommendations

1. Recommendations on categories of concessions or
service contracts; tender monetary thresholds

It is necessary to establish compliance and determine the interdependence between the Law of
Ukraine "On Public Procurement" and the Draft Law on Amendments to Certain Laws of Ukraine on
Socially Important Services for the Transportation of Passengers by Road and Urban Electric Transport
4583 of 13.01.2021. This should be clearly regulated in the Draft Law, in accordance with EU Regulation
1370/2007 and Public Procurement Directives 2014/24/EU and 2014/25/EU. In particular, this applies to:

a. modes of transportation covered by the relevant draft laws
b. and monetary thresholds for tender or direct award.

In particular, EU Regulation 1370/2007 applies to concessions for the provision of public
passenger transport services by bus or tram (Article 5, paragraph 1). This implies long-term obligations,
which, accordingly, requires amendments to the Budget Code in the definitions of long-term obligations
and the Law of Ukraine "On Concession" in the articles on terms, definition of socially important
services, etc. to enable the implementation of these concession agreements. Pursuant to Article 4(3) of
the EU Regulation, the term of public service contracts should be limited and not exceed 10 years for
bus transportation and 15 years for passenger transportation by rail or other means of track transport. At
the same time, the EU Public Procurement Directives apply, respectively, to service contracts and public
service contracts for the provision of public passenger transport services by bus or tram, which are not
concession contracts in accordance with the above Public Procurement Directives. Regulation
1370/2007 also applies to service contracts for rail and metro transportation (see table with conceptual
breakdown) (link).

Mode of Public service contracts in accordance with| Service concessions in accordance
transportation Public Procurement Directives 2014/24/EU| with Directive 2014/23/EU
and 2014/25/EU
Bus and tram Directives 2014/24/EU and 2014/25/EU EU Regulation 1370/2007
Railway and EU Regulation 1370/2007 EU Regulation 1370/2007
subway
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https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52023XC0626%2801%29

Minimum monetary thresholds for tender procurement are also regulated by EU Directives:
2014/24/EU and 2014/25/EU. They are harmonized with the GPA of the World Trade Organization's
Government Procurement Agreement (GPA) every 2 years based on the currency of Special Drawing
Rights (SDR) (Article 17, paragraphs 1-2 of Directive 2014/25/EU). The maximum monetary thresholds
for concession contracts are documented in EU Regulation 1370. According to Art. 5 para. 4. "Unless
prohibited by national law, the competent authorities may decide to award public service contracts
directly either where their average annual value is estimated at less than EUR 1 000 000 or where they
concern the annual provision of less than 300 000 kilometres of public passenger transport services. In
the case of a public service contract directly awarded to a small or medium-sized enterprise operating
not more than 23 vehicles, these thresholds may be increased to either an average annual value
estimated at less than EUR 2 000 000 or where they concern the annual provision of less than 600 000
kilometres of public passenger transport services.” However, it is necessary to define minimum
monetary thresholds for tender of transportation work and harmonize their indicators with the Law of
Ukraine "On Public Procurement". We recommend relying on the European experience in this regard,
which will ensure more efficient and high-quality public transportation. See the example of Budapest
(Hungary).

Budapest, Hungary (link)

Until 2010, the Budapest Transport Company Budapesti Kbézlekedési Zartkériien MIikoédé
Részvénytarsasag (BKV, "Budapest Transport Company"), owned by the Municipality of Budapest, was
the only local public transport operator in Budapest. It had problems with an aging fleet, non-inclusive
buses, and a lack of funding.

After 2010, the General Assembly of the Municipality of Budapest established a wholly owned
subsidiary, Budapesti Kézlekedési Kézpont (BKK, Budapest Transport Center). A PSO agreement was
directly concluded with it. It gave BKK responsibility for public transport, cycling and pedestrian traffic,
road and bridge infrastructure management, parking and taxi services, as well as transport development
projects The company's tasks in the field of public transport include planning, integration, requlation,
tendering and awarding contracts, as well as management, control and marketing.
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https://transport.ec.europa.eu/transport-themes/public-service-obligations/studies_en

BKK renewed its contract for the provision of public rail and bus transportation services with domestic
operator BKV as a direct contract for 8 years.

According to the decision of the municipal assembly, the contracts for the operation of bus routes were
divided:

- 34% are serviced by BKV; and

- 66% were transferred to private operators on a competitive basis.

The BKV direct award agreement complies with the requirements of Regulation 1370/2007, namely, it
pre-empts:

- Exclusive rights for transportation on certain routes for all rail transport, trolleybuses and existing
bus services.

- A monetized mechanism to stimulate efficiency. BKK can check services at any time and
inspect any vehicle in 24 hours.

Performance metrics such as delays and service failures are reported every 3 months.

The competition was modeled after the example of London (Department for Transport, DoT):
e Selection of companies from the shortlist (10 companies were pre-selected within 4 years)
e Tender competitions for each new service contract were held for 3 years

The term of the tender contracts was limited to 2 years + 1 year (optional) for used buses and 8 years +
2 years (optional) for new buses.
The typical size of a tender contract was about 30-300 buses.

The first contract for used buses won by VT-Arriva had the following tender specifications:
e FEuro 3 emission level;
e Air conditioning;
e Partially low floor.

Subsequent tenders were mainly for new buses, such as 25 articulated hybrid buses for
1.9 million service kilometers, which were won by T&J.

That's why we recommend it:
1. Take care of the transitional period between the implementation of longer contracts and
the renewal of transport units.
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2. Carriers should be obliged to indicate the technical characteristics of vehicles in the tender
documents and, if possible, to give preference to more energy-efficient, comfortable and
inclusive vehicles (with a higher euro standard or with an electric motor).

3. Introduction of exclusive rights for public carriers to transport on certain transportation routes

(more on this below).

4. Establishment of a competent institutional unit (competent authority, PSO Regulation, Art. 2b) to
allocate, tender and award transport work at different levels of administration (city, region, ATC,
etc.), planning and monitoring of transport work by carriers (more on this below).
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2. Recommendations on the compensation formula

The draft law on PSO should clearly specify the formula for compensation for transportation work
when awarding direct contracts in accordance with EU Regulation 1370/2007 (Annex), and ensure
compliance with EU legislation (in particular, the Altmark criterion) when determining the procedure for
compensating carriers when awarding tender contracts. In particular, this procedure should also include

compensation for the transportation of privileged passengers.

1. Itis necessary to establish compliance with the so-called Altmark criteria.

The July 2003 Altmark judgment of the EU Court of Justice clarified the position on public service
obligations and state aid. The judgment lists four conditions relating to the compensation paid to
operators for fulfilling public service obligations. In Altmark, the European Court of Justice held that
compensation for public services does not amount to state aid if the four cumulative conditions are met:
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e The compensation recipient enterprise must have obligations to provide public benefit services
(PBS), and these obligations must be clearly defined,;

e The parameters for calculating compensation should be established in advance in an objective
and transparent manner to avoid providing economic advantages that may favor the recipient
enterprise over competing enterprises;

e The compensation may not exceed the amount necessary to fully or partially cover the costs
incurred in the performance of the PSO, taking into account the relevant revenues and
reasonable profit from the fulfillment of these obligations; and

e |n the event that the enterprise for the PSO is not selected through a public procurement
procedure that would allow for the selection of the tenderer capable of providing these services
at the lowest cost to the community, the level of compensation required should be determined
based on an analysis of the costs that a typical enterprise (well managed, adequately equipped
with vehicles to meet the necessary public service requirements) would incur in fulfilling these
obligations, taking into account relevant revenues and a reasonable profit from fulfilling the public
service obligations. (link)

2. It is also important to establish a correspondence between the existing and applied
formulas for compensating carriers for transportation work and the new nationwide
procedure for compensating carriers specified in the draft PSO.

For example, the formulas for compensating carriers for transportation work are set out in:

e The procedure for payment for transportation services provided in the "Annex to the Methodology
for Calculating Compensation for the Provision of Services of General Economic Interest -
Passenger Transportation by Public City Passenger Transport in the Ternopil City Territorial
Community" (link)

e Resolution of the Khmelnytskyi City Council "On Approval of the Methodology for Calculating
Compensation for the Provision of Services of General Economic Interest - Passenger
Transportation by Public City Passenger Transport in the City of Khmelnytskyi" (link

3. Recommendations on exclusive rights

Define the term "exclusive or exclusive right to operate" in the draft PSO law (exclusive right to
operate, Article 2(f) of EU Regulation 1370/2007):
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https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:62000CJ0280
https://ternopilcity.gov.ua/app10/1051-dodatok-noviy-zi-zmin-z-p-260624.pdf
https://www.khm.gov.ua/uk/content/pro-zatverdzhennya-metodyky-rozrahunku-kompensaciyi-za-nadannya-poslug-shcho-stanovlyat-1

1. "A right that entitles a public transport operator to provide certain public passenger transport
services on a particular route or network or in a particular area, to the exclusion of any other
operator” (link);

2. Granting an exclusive right is important to prevent "cream skimming" techniques, or the tendency
to operate only profitable public transport routes, leaving expensive, unprofitable services often
season ticket passengers to the public sector. A regulated public transport operator operates in
the public interest, serving both profitable and unprofitable routes (link);

3. Thus, due to the redistribution of passenger traffic to private carriers, public transport risks not
receiving enough money to finance less attractive routes or to upgrade vehicles. This, in turn,
affects the perception, comfort, and quality of passenger transportation and the corresponding
willingness of passengers to choose public transport over private cars (link).

4. Recommendations on competent authority and integrated
transport

To define the terms "competent authority" and "competent local authority" in the draft Law on
Public Service Obligations (competent authority, Article 2(b) of Regulation 1370/2007 and competent
local authority, Article 2(c) of Regulation 1370/2007):

1. "Competent authority” means any public authority or group of public authorities of a Member
State or Member States having the power to intervene in public passenger transport in a given
geographical area, or any body vested with such power”; "competent local authority” means any
competent authority whose geographical area of competence is not national” (link);

2. The definition of the competent authority allows to define its powers in granting, tendering,
compensating carriers, monitoring and controlling and other necessary measures and functions
to ensure the organization of transportation and the authority's responsibility;

3. The version of the Law of Ukraine "On Road Transport" of 07.09.2021 transferred the authority to
organize passenger transportation (urban, intercity and suburban), which was previously
performed by district administrations, to territorial communities (TCs), and transportation between
TCs within the same region to regional state administrations (link).
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https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A02007R1370-20171224
https://openknowledge.worldbank.org/entities/publication/940dfc1b-869b-5965-94f0-151608c458d7
https://nashkiev.ua/news/yak-marshrutniki-perehoplyuyut-pasazhiriv-komunalnogo-transportu-i-do-chogo-tut-kiiv-tsifrovii
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A02007R1370-20171224
https://zakon.rada.gov.ua/laws/show/1712-20#n5

Given the need to integrate intercity, suburban and urban transportation, as well as transportation
between territorial communities and other territorial units, we recommend

1. Ensure by law the effective and realistic possibility of establishing unions between administrative
units of different levels to coordinate carriers and organize transportation, along with planning a
network of routes that perform a socially important function;

2. Consider establishing a competent authority to coordinate, organize, contract, control and
monitor the performance of transport works within the region as an alternative to unions. See the
example of Budapest, Hungary and the Polish union below;

3. Better coordination between different municipalities and transport providers can lead to better
results in ridership planning, coordination, timetabling, and intermodality, which will make it easier
to get around outside the city and make it easier for passengers to plan public transport trips.

Tricity (Trojmiato, Poland) (link)

The tri-city area consists of three major cities - Gdansk, Gdynia and Sopot - and seven communes. It is
home to 1.2 million people.

In 2004, the Marshal initiated the creation of the Gdanisk Bay Council, which holds regular monthly
meetings with the participation of all mayors of the counties and municipalities that make up the
metropolitan area. The main areas of activity of the council are: public transport, coordination of joint
activities and joint applications for funding from EU funds.

Since 2007, the Metropolitan Association of Public Transport of the Gdansk Bay (MZKZG) has been
registered. Its members are Gdansk, Gdynia, Sopoft, 4 other cities and 7 municipalities. The Association
consists of the General Assembly (GA) and the Board (the Chairman of the Board is appointed for one
year and each year from a different municipality). The members of the GA are the mayors of the
municipalities and additional representatives. The Association also includes public transport authorities
from the cities: Gdansk Public Transport Authority (ZTM Gdansk), Gdynia Public Transport Authority,
Wejherowo Public Transport Operator (MZK Wejherowo), SZK (SKM) and PR (Regional Railways).
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The main tasks of the Association are: development of public transport tariffs, public transport planning,
and introduction of an integrated fare collection system. The Association has created a single city ticket
(except for trains), as well as 24-hour, 72- hour, and monthly city tickets valid for buses, trams,
trolleybuses, and the subway.

However, there is still room for greater integration within the Association by creating a separate public
transport authority instead of coordinating the work of several different bodies. Budgeting is a problem:
municipalities would like to keep fare revenues for themselves to improve their credit rating. Therefore,
there is currently a special scheme for redistributing integrated fare revenue: 60% to railroad operators
(SKM and PR), 40% to municipalities based on vkm and survey results.

5. Recommendations for energy-efficient public
transportation

For the full implementation of the Regulation, it is necessary to take into account EU legislation
supporting the development and procurement of energy-efficient public transport. The updated EU
Directive 2009/33 on clean vehicles requires Member States to ensure the procurement of minimum
percentage of “clean” and “zero-emission vehicles” during two reporting periods: the first phase -
2021-2025 and the second phase - 2026-2030. This Directive applies to the contracts on transport
vehicles that are realized as:

1. Public procurement or tender procedures and
2. Direct contracts for the provision of public services that do not exceed the thresholds set out in
the PSO Regulation, Art. 5(4) and Art. 5(4) and other services listed in the Annex to the Directive

(link).

The Directive establishes minimum procurement requirements and targets for environmentally
friendly buses at the level of EU Member States, which vary depending on the reporting period. For
example, in France, in the reporting period from 2021 to 2025, 43% of all road vehicles purchased under
the Directive should be “clean” and from 2026 to 2030, this quota increases to 61%.

50% of each quota must be fulfilled by zero-emission buses. The national targets are calculated
based on the total amount of all relevant contracts over a certain period of time. (See below for a table
with national targets by EU country)
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Luxembourg, 3Sweden, Denmark,
Germany, United Kingdom,

Netherands, Austria, Belgium, Haly, 45% 65%
Ireland. Spain, Cyprus, Malta

Finland 41% 59%
France 43% 51%
Portugal 35% 51%
Greece 33% 47%
Slovenia 28% 40%
Czech Republic 41% &0%
Estonia 31% 43%
Slovakia 34% 48%
Lithuania 42%, &0
Poland 32% 46%
Croatia 27% 38%
Hungary 37% 53%
Latvio 355 50%
Romania 24% 33%
Bulgaria 34% 48%

Table: Minimum quotas for clean buses by EU member states. Source.

The Law on Public Procurement also states that "technical specifications may be in the form of a
list of operational or functional requirements, including environmental characteristics [...]." (Art. 23(3))

From the Draft Law "On Certain Issues of the Use of Vehicles Equipped with Electric Engines
and Amendments to Certain Legislative Acts of Ukraine on Overcoming Fuel Dependence and
Development of Electric Charging Infrastructure and Electric Vehicles": "The mandatory conditions of the
tender for passenger transportation include: a reasonable structure of the bus fleet to be operated on the
public route, determined by the executive authorities and local governments, in terms of passenger
capacity, class, technical and environmental indicators; state social standards in the field of public
transportation. On public city bus routes in cities with a total population of more than 250 thousand
people, the number of electric buses as a percentage of the bus fleet should be at least 25% as of
January 1, 2027, and at least 50% as of January 1, 2030" (Article
5.3(1))

This is also reflected in the National Economic and Climate Plan of Ukraine, so it should be
included in the PSO legislation to ensure that there is no inconsistency between legislative acts and to
ensure that rolling stock is updated according to energy efficiency criteria. It is also worth noting that
according to Directive 2019/1161 on clean vehicles, a battery-powered trolleybus is considered a
zero-emission vehicle. Whereas a trolleybus with an internal combustion engine has the status of a
“clean vehicle” similar to a hybrid plug-in bus (paragraph 18 of the Directive). That is why we
recommend prioritizing the development of the trolleybus network and autonomous trolleybuses if this
type of public transport is already available in cities.
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https://cleanbusplatform.eu/storage/files/faq-clean-vehicles-directive-revised-january-2020.pdf
https://zakon.rada.gov.ua/laws/show/922-19#Text
https://itd.rada.gov.ua/billInfo/Bills/Card/40729
https://itd.rada.gov.ua/billInfo/Bills/Card/40729

Thilisi, Georgia (link)

In Tbilisi the help of large banks and the optimization of investments had a great impact on the development of
public transport in the city.

ADB has supported Georgia since 2007 and is one of the country’s largest multilateral development partners.
The 2 projects funded by the EBRD — the Thbilisi Bus Project (2016), the Thilisi Bus Extension (2019) — involve
the purchase of new ‘compressed natural gas’-fuelled buses, the modernisation of rolling stock, and the
renovation of bus depots.

The readiness for reform, attraction of funds from the Asian Development Bank and skilful investment of the
received finances allowed to create an interesting mixed system, when city bus transportation is entrusted to
both a municipal and a private carrier.

6. Recommendations on transparency and enforcement

According to Article 4(8) of the Regulation, "public service contracts shall require the operator to
provide the competent authority with information that is essential for the conclusion of the public service
contracts. ... [Such information] shall include information on passenger demand, fares, costs and
revenues related to public passenger transportation covered by the competitive tendering procedure,
and details of the infrastructure specifications relevant for the operation of the required vehicles or rolling
stock to enable interested parties to draft well informed business plans." Thus, in order for carriers to
provide relevant information on the basis of which tariffs and compensation are formed, transportation
operators must have devices that allow them to obtain such analytics.

The Draft Law No. 4583 proposes to amend the Law of Ukraine "On Motor Vehicle Transport"
namely Article 35 to add a requirement that buses must be equipped with GPS trackers. But having
trackers is not enough to be able to see, among other things, the amount of transportation costs and
revenues.

We propose to add to the Draft Law a requirement to equip each vehicle of the operator that
goes on the route with an automated fare collection system (AFCS). This is:
a. It willimprove the transparency of financial revenues from transportation;
b. The data can be used for transportation analytics and to record compliance or
non-compliance with the requirements set for the operator, as well as for general
statistical purposes to assess passenger traffic.
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https://bankwatch.org/wp-content/uploads/2023/05/2023_05_08_EBRDs-involvement-in-Tbilisis-public-transport-reform.pdf

Riga, Latvia (link)

In Riga, until 2015, private companies illegally transported passengers, causing losses to the local transport
company until the management changed and reforms according to EU Regulation Ne1370/2007 were initiated.
All carriers were required to re-sign license agreements, in which the Riga Municipality itself determined the
necessary routes to be covered, the frequency of traffic, the quality of rolling stock, efc. The directive also
states that unprofitable routes served by a private carrier can be covered from the local budget.

Riga authorities decided to completely halt cooperation with the private carriers and published a corresponding
statement. At the same time, transport specialists immediately began to adapt the routes so that passengers
would have as few inconveniences as possible. In turn, for unique connections that weren’t provided by “Rigas
satiksme” (the city's transport company), solutions developed for their integration into the existing route
network.

Anastasiia Nahorna Nataliia Volyk
Infrastructure and mobility analyst Transport policy specialist
anastasiia.nahorna@fransportenvironment.org nv@ecoaction.org.ua
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