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To the attention of

Oleksiy Kuleba,

Deputy Prime Minister for the Restoration of Ukraine,

Minister of Development of Communities and Territories of Ukraine

Katarina Mathernova,
EU Ambassador to Ukraine,
Head of the European Union Delegation to Ukraine

Recommendations of civil society organizations on the implementation of
the obligation to provide public services in transport

We, the undersigned civil society organizations active in the field of transport policy
and urban mobility at the European, national, and municipal levels, emphasize the importance
of revising Draft Law No. 4583 in accordance with European legislative norms and
Regulation (EU) 1370/2007 on public passenger transport services by rail and road, as well
as related EU legislation necessary for its full implementation.

Since Draft Law No. 4583 is currently being amended by the Ministry of Community
and Territorial Development and has been submitted for consideration to the transport
screening between Ukraine and the EU, and also concerns indicators under the Ukraine
Facility regarding public service obligations (PSO), we urge you to amend Draft Law No.
4583, particularly with regard to compliance with Regulation (EU) 1370/2007 and EU
legislation on public procurement, in particular EU Directives 2014/24 and 2014/25 on public
procurement. These Directives and the Regulation regulate the various categories of transport
and types of service contracts to which they apply (see Annex).

In view of the above, we recommend:

1. Clearly specify in the Draft Law the formula for compensation for transport work
when awarding direct contracts in accordance with Regulation (EU) 1370/2007, as well
as ensure compliance with EU legislation, in particular the Altmark criteria (see
Annex), when determining the procedure for compensating carriers when awarding
tender contracts. The compensation procedure should also address the issue of
compensation for the transport of discounted passengers, which is extremely
relevant today in order to ensure comfortable transport for vulnerable groups of the
population. This will allow carriers to receive fair, predictable, and uniform
compensation for the transport work performed.
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2. Draft Law No. 4583 needs to be reviseld to ensure full compliance with EU standards,
to accommodate the questions of Public Service Obligation in passenger rail
transport, as per Regulation (EU) 1370/2007.

3. Define in the draft law the term “exclusive right to operate” (Article 2(f) of Regulation
(EU) 1370/2007). This will enable urban transport and private carriers to operate on
routes in a complementary rather than competitive manner.

4. Define the terms “competent authority” and “competent local authority” (Article 2(b)
of Regulation (EU) 1370/2007 and Article 2(c) of Regulation (EU) 1370/2007) in the
draft law. The definition of a competent authority allows for the determination of its
scope and responsibility in the provision, tendering, compensation of carriers,
monitoring and control, and other necessary measures and functions to ensure the
organisation of transport.

5. Legislatively and administratively ensure the possibility of creating associations,
or unions between administrative units of different levels to coordinate carriers and
organize transport services in conjunction with the planning of route networks that
perform a socially important function. This can be done within the framework of the
creation of a “competent authority” as referred to in paragraph 4.

6. Make it mandatory to equip vehicles with an automated fare collection system
(AFCS) and GPS (satellite positioning systems) for each vehicle of the operator
that goes on the route to ensure the transparency of carriers' operations.

7. Clearly define in the Draft Law that public service contracts must include requirements
for carriers to provide competent authorities with up-to-date and accurate
information on passenger demand, fares, costs and revenues, the technical
condition of vehicles, etc.

8. We recommend to ensure the implementation of the Draft Law by amending the Law
of Ukraine “On Motor Transport” in aspects related to equipping vehicles with the
necessary information systems for collecting and transmitting information (GPS), the
Budget Code, and the Law of Ukraine “On Concessions” regarding the possibility of
concluding long-term transport contracts (10-15 years), etc.

9. Also ensure the compliance of the Draft Law with EU Directive 2019/1161 on the
promotion of the use of clean and energy-efficient vehicles, as specified in Regulation
(EC) 1370/2007, especially with regard to the development of the trolleybus network
and autonomous trolleybuses as a category of energy-efficient and clean transport.

We kindly ask you to consider our joint position and recommendations
regarding the harmonization of Draft Law No. 4583 with Regulation (EC) No. 1370/2007

and related legislation, and to make the appropriate amendments to the Draft.

We are ready to provide any other necessary information for clarification.

Authors of the recommendations
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Ecoaction Kyiv Oleksiy Pasyuk
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Transport Brussel William Todts
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Organization Where based | Logo Contact data
name
CENTRE OF Lviv -- Danylo Vankovych
ECONOMIC
AND LEGAL Sofiya Shutiak
ANALYTICS Sofiya.shutiak@gmail.
(CELA) com
CIVINET Lviv Dzvenyslava
Ukraine Tyslyukevych
CIV' N ET civinetukraine@gmail.
CIVITAS National Network _Com
Ukraine
Vision Zero Ivano- Viktor Zagreba
Frankivsk . viktor@zagreba.com
VISION
Z=RO
Institute for Kyiv Iryna Kosse
Economic I E R kosse@ier.kyiv.ua
Research and
Policy
Consulting
NGO Green Kyiv, lvano- luliia Pushko
Growth Comms | Frankivsk G R E E N Greengrowthcomms@g
mail.com
GROWTH
COMMS
ProMobility Kyiv ays Dmytro Bespalov
@ PrOMOb|I|tl:I dmytro.bespalov@pro-
mobility.org
Dostupno.UA Kyiv Nataliia Parkhytko
ac@dostupno.ua
DOSTUPNO
Passengers of Kyiv Oleksandr Rak
Kyiv define.rak@gmail.com
NACAXWUPU

KUEBA



mailto:Sofiya.shutiak@gmail.com
mailto:Sofiya.shutiak@gmail.com
mailto:Civinetukraine@gmail.com
mailto:Civinetukraine@gmail.com
mailto:viktor@zagreba.com
mailto:kosse@ier.kyiv.ua
mailto:Greengrowthcomms@gmail.com
mailto:Greengrowthcomms@gmail.com
mailto:dmytro.bespalov@pro-mobility.org
mailto:dmytro.bespalov@pro-mobility.org
mailto:ac@dostupno.ua
mailto:define.rak@gmail.com

- -

NGO «Transport and Environment» (T&E)
18 Square de Meeiis, 1050 Brussels, Belgium
EU Transparency Register: 58744833263-19
admin@transportenvironment.org

tel: +32 490 16 68 27

ekopin

M0 «UEHTP EKONOTI4YHUX IHILIIATHUB

«Ekopia»  a/c 32, Kuis, 01133;
€ANPOY: 41210108

+380 44 357 7841;
info@ecoaction.org.ua

| By.. € Konoeanbuga, 36E, Kvie, 01133

Anastasiia Makarenko

UCycle Kyiv w
— friends@avk.org.ua
@)
O
Oresund, LLC Ivano- Kateryna Lozovenko
Frankivsk o ORESUND info@oresund.solutions



mailto:friends@avk.org.ua
mailto:info@oresund.solutions

0 «UEHTP EKOMTOMNYHWMX IHILIATMB
«Exopgia»  afc 32, Kuis, 01133;
EAMNPOY: 41210108

Annex

Table 1. Types of transport, contracts, and relevant EU legislation

Mode of Public  service contracts in| Service concessions in
transportation accordance with Public | accordance with Directive
Procurement Directives | 2014/23/EU
2014/24/EU and 2014/25/EU
Bus and tram Directives 2014/24/EU and EU Regulation 1370/2007
2014/25/EU
Railway and EU Regulation 1370/2007 EU Regulation 1370/2007
subway

Altmark criteria

The EU Court's decision in the Altmark case, adopted in July 2003, clarified the position on
public service obligations and state aid. This decision lists four conditions relating to
compensation paid to operators for fulfilling public service obligations. In the Altmark case, the
European Court ruled that compensation for public services is not equivalent to state subsidies
if four cumulative conditions are met:

The recipient of the compensation must have obligations to provide services of general
economic interest (SGEI), and these obligations must be clearly defined;

The parameters for calculating the compensation must be established in advance in
an objective and transparent manner so as to avoid granting economic advantages
that could give the recipient undertaking an advantage over competing undertakings;
Compensation may not exceed the amount necessary to cover all or part of the costs
incurred in performing PSOs, taking into account the relevant revenues and a
reasonable profit from the performance of these obligations; and

Where an undertaking is selected to perform PSOs without a public procurement
procedure that would allow for the selection of a tenderer capable of providing these
services at the lowest cost to the community, the level of compensation required shall
be determined on the basis of an analysis of the costs that a typical undertaking (which
is well managed, adequately equipped with means of transport, to be able to meet the
necessary requirements for the provision of public services) would incur in fulfilling
these obligations, taking into account the relevant revenues and a reasonable profit
from the performance of the obligations.

Reference to the Court's decision of July 24, 2003:
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:62000CJ0280



https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:62000CJ0280

